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INTRODUCTION 
 

Plaintiff National Treasury Employees Union (NTEU) challenges three executive orders, 

dated May 25, 2018, that target federal sector labor organizations and the employees whom they 

represent.  Specifically, NTEU challenges:  (1) Sections 3, 4(a)(i), 4(a)(ii), 4(a)(iii), and 4(a)(v) 

of Executive Order No. 13837, Ensuring Transparency, Accountability, and Efficiency in 

Taxpayer-Funded Union Time Use (Official Time EO); (2) Sections 2(b), 2(c), 3, 4(a), and 4(c) 

of Executive Order No. 13839, Promoting Accountability and Streamlining Removal Procedures 

Consistent With Merit System Principles (Removal Procedures EO); and (3) Section 6 of 

Executive Order 13836, Developing Efficient, Effective, and Cost-Reducing Approaches to 

Federal Sector Collective Bargaining (Collective Bargaining EO).  These provisions, 

individually and collectively, conflict with Congress’s comprehensive statutory scheme 

governing the federal civil service and federal labor-management relations.  The unlawfulness of 

these provisions is shown in three ways.   

First, key provisions in the three executive orders conflict with the federal labor statute, at 

5 U.S.C. § 7101 et seq., or the federal civil service removal schemes set forth in Chapters 43 and 

75 of Title 5.  Sections 3, 4(a)(i), 4(a)(ii), and 4(a)(v) of the Official Time EO conflict directly 

with 5 U.S.C. § 7131 by demanding restrictions on official time that Congress did not include in 

its careful design of the official time regime.  Further, Sections 2(b) and 2(c) of the Removal 

Procedures EO are in conflict with Chapter 75 of Title 5 because they undermine factors that the 

Merit Systems Protection Board (MSPB) and the courts have long held should be assessed when 

subjecting an employee to an adverse action.  Section 4(c) of the Removal Procedures EO 

conflicts with 5 U.S.C. § 4302(c)(6) because the provision permits agencies to limit 

“performance improvement periods” to thirty days, a limitation not contained in the statute.  
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Additionally, Section 6 of the Collective Bargaining EO contravenes 5 U.S.C. § 7106(b)(1) by 

commanding that agencies shall not engage in the “permissive” bargaining that Section 7106 

explicitly authorizes.   

Second, provisions in the three executive orders eliminate an agency’s discretion to 

bargain over a number of negotiable topics.  In addition to the provisions discussed above, which 

preclude meaningful bargaining over official time, removals, performance improvement periods, 

and all permissive subjects, the executive orders severely constrain collective bargaining in other 

critical areas, contrary to the collective bargaining scheme in Chapter 71 of Title 5.  Section 

4(a)(iii) of the Official Time EO imposes an extra-statutory restriction on agencies’ discretion 

even to negotiate with unions on the use of agency office space and basic resources without 

charge.  Similarly, Sections 3 and 4(a) of the Removal Procedures EO commands agencies to 

bargain for a negotiated grievance procedure that excludes challenges to removals, performance 

ratings, and incentive pay.    

In NTEU v. Chertoff, the D.C. Circuit held that certain Department of Homeland 

Security personnel rules failed to meet that agency’s obligation to ensure bargaining as required 

by statute.  452 F.3d 839, 860-64 (D.C. Cir. 2006).  In the course of so holding, that controlling 

precedent set out, as described more fully below, bedrock principles of federal sector labor law.   

As the Court explained, “collective bargaining” is a term of art defined by Congress in 

the Federal Service Labor-Management Relations Statute (the Statute).  Id. at 857 (quoting 5 

U.S.C. § 7103(a)(12)).  The Statute stresses that collective bargaining means the carrying out of 

the “mutual obligation” of the employer and the labor organization to pursue an agreement 

regarding appropriate conditions of employment.  Id. (emphasis added).  That “mutual 

obligation” would be illusory if the employer-agency, at the direction of the President, declared 
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various matters off-limits.  Indeed, as Judge Edwards’s opinion in the unanimous NTEU v. 

Chertoff decision underscored, if the government employer could issue directives regarding 

collective bargaining and the boundaries of what may be bargained, it would be positioned to 

“whittle the scope of bargaining so drastically as to render collective bargaining meaningless.”  

Id. at 861.  This lesson from NTEU v. Chertoff applies with full force here. 

Third, it is clear that the challenged provisions of the orders, when viewed cumulatively, 

have a far-reaching effect.  By requiring agencies to press for contractual provisions at odds with 

federal statute and by removing an agency’s discretion to bargain with a union on a number of 

critical subjects, the executive order provisions at issue would lead to a faux collective 

bargaining system that bears no resemblance to the collective bargaining regime that Congress 

created.  Thus, collectively, these executive order provisions illegally contravene Congress’s 

scheme.  See NTEU v. Chertoff, 452 F.3d at 861.   

In response to these unlawful executive order provisions, federal agencies have begun to 

(1) propose contractual provisions during ongoing collective bargaining negotiations with NTEU 

that, while mandated or directed by the President, are inconsistent with federal statute; and (2) 

give NTEU notice that they intend to require the renegotiation or termination, of existing 

contractual provisions that have been agreed upon and that are entirely in accord with federal 

statute.  The unlawful executive order provisions, moreover, will compel agencies to reject—

automatically, and without the open-minded deliberation that is required in a regime of true 

collective bargaining—NTEU’s contractual proposals that are consistent with federal statute, but 

not the executive orders.   

The goals of President Trump’s executive orders are not subtle.  They aim, at every turn, 

to cripple labor organizations’ ability to function as effective employee representatives.  They 
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eviscerate the carefully balanced civil service system that Congress established to protect 

employee rights and federal sector collective bargaining.  The provisions at issue would turn on 

its head Congress’s aim to safeguard employees by strengthening the position of federal sector 

labor organizations. 

The executive orders are not mere guidance that agencies can choose to accept or ignore.  

They are Presidential directives that repeatedly tell agencies that they “shall” take actions, that 

they must devote “all time and resources” necessary to accomplish the President’s objectives, 

and that agencies must report back to the President on any “failure” to implement these drastic 

changes.  Because the challenged provisions of these executive orders contravene statutory civil 

service law, they must be declared unlawful and their implementation must be enjoined.   

BACKGROUND 

The Statutory Framework:  The Civil Service Reform Act and 
The Federal Service Labor-Management Relations Statute. 

 
Prior to 1978, federal employment was governed by an “outdated patchwork of statutes 

and rules built up over almost a century.”  United States v. Fausto, 484 U.S. 439, 444 (1988).  

Congress reacted to this state of disarray by enacting the Civil Service Reform Act of 1978 (the 

Act), which “comprehensively overhauled the civil service system.”  Lindahl v. Office of Pers. 

Mgmt., 470 U.S. 768, 773 (1985).   

“In passing the Civil Service Reform Act, Congress unquestionably intended to 

strengthen the position of federal unions and to make the collective-bargaining process a more 

effective instrument of the public interest than it had been under the [prior] regime.”  Bureau of 

Alcohol, Tobacco, & Firearms v. Fed. Labor Relations Auth., 464 U.S. 89, 107 (1983) (BATF).  

As a central piece of this extensive federal civil service reform, Congress enacted the Federal 

Service Labor-Management Relations Statute, 5 U.S.C. § 7101 et seq., explicitly finding “the 

Case 1:18-cv-01261-KBJ   Document 29-2   Filed 06/25/18   Page 11 of 42



5 
 

statutory protection of the right of employees to organize, bargain collectively, and participate 

through labor organizations of their own choosing in decisions which affect them” to 

“safeguard[] the public interest.”  5 U.S.C. § 7101(a)(1).  This finding, along with the related 

findings in Section 7101(a) “constitute the ‘public policy of the statute.’”  Am. Fed’n of Gov’t 

Emps., AFL-CIO v. Fed. Labor Relations Auth., 785 F.2d 333, 338 (D.C. Cir. 1986). 

Through the Statute, Congress assigned federal sector labor organizations the job of 

“act[ing] for” and “negotiat[ing] collective bargaining agreements covering” not only their 

members, but all employees in the bargaining units that they were elected to represent.  5 U.S.C. 

§ 7114(a).  Congress did so because it concluded that organized labor “contributes to the 

effective conduct of public business” and “facilitates and encourages the amicable settlement of 

disputes between employees and their employers involving conditions of employment.”  5 

U.S.C. § 7101(a)(1).  The responsibility that Congress has bestowed on labor organizations, like 

NTEU, thus requires them to represent all employees in their bargaining units fairly, in good 

faith, and without discrimination, regardless of whether they have joined the union.  5 U.S.C. § 

7114(a).   

A. Congress’s Decision to Expand Official Time.   

As explained below, to allow labor organizations to do what the Statute requires of them, 

Congress deliberately, and dramatically, expanded upon the “official time” concept contained in 

the executive orders that governed federal sector labor-management relations prior to the 

Statute’s enactment.  That expansion of official time was intended to allow employee union 

representatives to perform certain work-related functions involving agencies, labor 

organizations, and the agency employees whom they represent.  Hence, Congress decided that 
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managers and representatives of labor organizations can perform certain work-related functions 

during the work day, while being paid by the government.   

The events leading up to Congress’s decision to expand official time show that Congress 

clearly understood the value of official time.  The legislative history of the Act reveals that an 

early bill proposed in Senate would have retained then-existing restrictions on the authorization 

of official time.  See BATF, 464 U.S. at 101-02 (citing S. Rep. No. 95-969, at 112 (1978)).  But 

Congress, instead, adopted 5 U.S.C. § 7131 “in its present form.”  Id. at 102.  Representative 

Clay, who co-introduced the bill that became the enacted legislation, stated emphatically that 

union negotiators “should be allowed official time to carry out their statutory representational 

activities just as management uses official time to carry out its responsibilities.”  Id. (quoting 124 

Cong. Rec. 29188 (1978) (remarks of Rep. Clay) and citing H.R. Conf. Rep. No. 95-1717, at 111 

(1978)). 

Through Section 7131 of Title 5, Congress chose to expressly provide for official time, 

without quantitative limitation, in two circumstances:  the negotiating of a collective bargaining 

agreement and the participation in a proceeding before the Federal Labor Relations Authority.  

Compare 5 U.S.C. § 7131(a), (c).  That was a stark departure from the provision of official time 

in Executive Order No. 11491 (1969), as amended by Executive Order No. 11616 (1971), which 

limited official time to a maximum of either 40 hours or 50% of the total time spent in 

bargaining.  Congress did something else in Section 7131:  it purposefully left it to labor 

organizations and agencies to bargain in good faith and reach agreement over the amount of 

official time that is “reasonable, necessary, and in the public interest” (5 U.S.C. § 7131(d)).  

Congress declared that once the union and agency agree on that amount, such official time “shall 

be granted.”  5 U.S.C. § 7131(d).   
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Congress also provided that the agreed upon amount of official time could be used by any 

employee representing the union or by any bargaining unit employee “in connection with any 

other matter covered by [the Statute].”  5 U.S.C. § 7131(d).  In other words, official time could 

be used for any representational work performed by a labor organization or any other matter 

related to Chapter 71 of Title 5, so long as it did not relate to the union’s “internal business,” e.g., 

“solicitation of membership, election of labor organization officials, and collection of dues.”  5 

U.S.C. § 7131(b).   

In short, the policy decisions made by Congress through Section 7131 significantly 

expanded the categories of union work for which official time might be available beyond the 

executive orders that previously governed federal labor relations.  Section 7131 also plainly 

marked a conscious shift by Congress to a new official time system that deferred to the will, 

experience, and expertise of the negotiating parties to a collective bargaining agreement.  This 

new system mandated official time for certain purposes (5 U.S.C. § 7131(a), (c)) and delegated 

to labor organizations and agencies the right to bargain for other amounts of official time that 

they deem to be “reasonable, necessary, and in the public interest” (5 U.S.C. § 7131(d)).   

B. The Expansive Negotiated Grievance Procedure That Congress  
Created to Facilitate the Resolution of Labor-Management Disputes. 
 

In the Statute, Congress commanded that each federal sector collective bargaining 

agreement include a negotiated grievance procedure (5 U.S.C. § 7121(a)) and that the negotiated 

grievance procedure culminate in binding arbitration (5 U.S.C. § 7121(b)).  Congress also 

resolved that the negotiated grievance procedure must be broad in scope, to include:  

any complaint-- (A)  by any employee concerning any matter relating to the employment 
of the employee; (B) by any labor organization concerning any matter relating to the 
employment of any employee; or (C) by any employee, labor organization, or agency 
concerning-- (i) the effect or interpretation, or a claim of breach, of a collective 
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bargaining agreement; or (ii) any claimed violation, misinterpretation, or misapplication 
of any law, rule, or regulation affecting conditions of employment.  
 

5 U.S.C. § 7103(a)(9). 

Not only did Congress provide for this expansive negotiated grievance procedure, it also 

took care to prescribe five matters that were to be excluded from that procedure.  5 U.S.C. § 

7121(c).  Congress took care in excluding only the following matters from the negotiated 

grievance procedure:  “(1) any claimed violation of subchapter III of chapter 73 of this title 

(relating to prohibited political activities); (2) retirement, life insurance, or health insurance; (3) a 

suspension or removal under section 7532 of this title [a removal “necessary in the interests of 

national security”]; (4) any examination, certification, or appointment; or (5) the classification of 

any position which does not result in the reduction in grade or pay of an employee.”  5 U.S.C. § 

7121(c).  All other matters fitting within Congress’s expansive definition of “grievance” in 

Section 7103(a)(9) are properly subject to the negotiated grievance procedure, though the 

negotiating parties may elect to exclude other matters (5 U.S.C. § 7121(a)(2)).   

Consistent with the Statute, NTEU negotiates grievance procedures that are broad in 

scope, through which employees or NTEU itself can file a grievance on matters relating to 

employment or violations of law.  Plaintiff NTEU’s Statement of Material Facts Not in Dispute 

(Facts) ¶ 37.   The negotiated grievance procedures in NTEU’s collective bargaining agreements 

consistently allow for employees or NTEU to grieve, for example, removals, performance 

ratings, and incentive pay, including monetary awards. Facts ¶¶ 44, 47.  

C. Congress’s Treatment of Removals for Performance. 
 

The comprehensive personnel scheme that Congress created through the Civil Service 

Reform Act establishes, among other things, processes for evaluating employee performance, 

including procedures for addressing the performance of an employee that drops below an 
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acceptable level.  In Section 4302 of Title 5, Congress directs agencies to develop one or more 

personnel appraisal systems that “(1) provide for periodic appraisals of job performance of 

employees; (2) encourage employee participation in establishing performance standards; and (3) 

use the results of performance appraisals as a basis for training, rewarding, reassigning, 

promoting, reducing in grade, retaining, and removing employees.”   

 Congress further provided in Section 4302 that, “[u]nder regulations which the Office of 

Personnel Management shall prescribe, each performance appraisal system shall provide for . . . 

reassigning, reducing in grade, or removing employees who continue to have unacceptable 

performance but only after an opportunity to demonstrate acceptable performance.”  5 U.S.C. § 

4302(c)(6) (emphasis added).  The statutorily mandated “opportunity to demonstrate acceptable 

performance” (5 U.S.C. § 4302(c)(6)) is commonly known as a “performance improvement 

period” (PIP).   

 Agencies must bargain in good faith with unions over conditions of employment to the 

extent that proposals are not inconsistent with federal law, government-wide regulation, or rights 

that the Statute reserves for agency management.  See 5 U.S.C. §§ 7103(a)(12),(14), 7106(a), 

7117(a)(1).  Congress chose not to define the precise length of a PIP in Section 4302(c)(6) or in 

its list of reserved management rights in the Statute (see 5 U.S.C. § 7106).  Agencies and unions 

thus bargain over the appropriate length of a PIP or, put differently, how long a bargaining unit 

employee will have to “demonstrate acceptable performance” (5 U.S.C. § 4302(c)(6)) before 

being sanctioned for unacceptable performance.   

 D.     Congress’s Framework for Resolving Adverse Actions. 

As part of the Act, Congress established a detailed framework for resolving “adverse 

actions” taken against employees.  Adverse actions include personnel actions such as removals, 
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demotions, and suspensions of more than 14 days.  5 U.S.C. § 7512.  Congress, as part of the 

Act’s comprehensive scheme, entrusted the Merit Systems Protection Board (MSPB) with 

primary responsibility for adjudicating adverse action appeals.  5 U.S.C. §§ 1204, 7513(d), 7701.  

An employee may appeal adverse action decisions to the MSPB.  5 U.S.C. § 7513(d).  

Alternatively, an employee may grieve an adverse action.  5 U.S.C. § 7121.   

Congress wrote detailed appellate procedures for how the MSPB, an independent, quasi-

judicial body, resolves appeals, ranging from the employee’s right to hearing transcripts, to the 

role of administrative law judges, to the standard of proof.  5 U.S.C. § 7701.  When the MSPB 

“reviews an agency’s penalty decision under Chapter 77, it seeks to determine not only whether 

[the penalties] are too harsh or otherwise arbitrary but also whether there were unreasonable 

under all the circumstances.”  NTEU v. Chertoff, 452 F.3d at 850 (internal citations omitted).   

In its landmark decision, Douglas v. Veterans Administration, the MSPB laid out certain 

factors to consider in determining whether an agency’s penalty imposed on an employee was 

reasonable under the circumstances.  5 M.S.P.R. 280 (1981).  The twelve “Douglas” factors 

include the potential for the employee’s rehabilitation, any mitigating circumstances, and the 

adequacy and effectiveness of alternative sanctions to deter such conduct in the future.  Id. at 

305.  The factors also include the consistency of the penalty with those imposed upon other 

employees for the same or similar offenses. Id.  The factors are to be considered in all adverse 

actions.   
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ARGUMENT 

I. The Executive Branch Is Required to Adhere to Congress’s  
Collective Bargaining Scheme. 
 

In NTEU v. Chertoff, 452 F.3d 839 (D.C. Cir. 2006), this Circuit ruled that the executive 

branch cannot unilaterally take personnel matters off the bargaining table where Congress said 

that agencies and unions should negotiate over those matters.  Doing so eviscerates the meaning 

of “collective bargaining,” is inconsistent with Chapter 71 which codified the Federal Services 

Labor-Management Statute, and is properly enjoined.  Id. at 860-65.   

The dispute in NTEU v. Chertoff arose from the creation of the new Department of 

Homeland Security (DHS) in 2002.  Congress said the new DHS Secretary could, in conjunction 

with the Office of Personnel Management (OPM), establish its own human resources 

management system.  Id. at 845.  Congress said the new system must “ensure” that employees 

may “bargain collectively,” while also being “flexible” and “contemporary.”  Id. (quoting 

Homeland Security Act).   

DHS then proceeded to create an HR scheme in which “[m]ost ‘conditions of 

employment’” were “off-limits for bargaining.”  Id. at 847.  Thus, the agency said, for example, 

that all formerly “permissive” areas of bargaining—those set forth in 5 U.S.C. § 7106(b)(1)—

were to be taken off the negotiating table.  Id. at 853, 862.  The new DHS system reduced the 

subjects of collective bargaining to negotiations over a handful of employee-specific terms 

affecting discipline, discharge and promotion, making labor relations nothing more than a 

vehicle for individual grievances over whether contract terms were followed, rather than a 

vehicle for workers to bargain collectively over the contract terms themselves.  See id. at 861-62.   

The Court evaluated whether this new DHS system was consistent with what Congress 

intended when it created the modern federal collective bargaining system.  The Court held that 
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“collective bargaining” is a term of art which means “the performance of the mutual obligation 

of the representative of an agency and the exclusive representative of employees . . . to meet at 

reasonable times and to consult and bargain in a good-faith effort. . . .”  Id. at 857 (quoting 5 

U.S.C. § 7103(a)(12)) (emphases added).  But when the agency takes so many things off the 

bargaining table, there is no real “collective bargaining.”  Id. at 860.  “The right to negotiate 

collective bargaining agreements that are equally binding on both parties is of little moment if 

the parties have virtually nothing to negotiate over.”  Id.  

Where an agency declares “[m]ost ‘conditions of employment’” nonnegotiable, no real 

collective bargaining—mandated by Congress in the Statute—can occur.  Id. at 847.  If the 

executive branch “enjoys unlimited discretion to define the ‘metes and bounds’ of collective 

bargaining . . . , it can whittle the scope of bargaining so drastically as to render collective 

bargaining meaningless.”  Id. at 861.  The unions will be left with “very little about which to 

bargain.”  Id. at 853.  Moreover, federal unions lack the right to strike and hence the economic 

leverage that comes with the conferral of that right.  Id. at 864.  In light of what Congress meant 

when it established federal sector collective bargaining, the Court ruled that DHS had acted 

contrary to the system that Congress had established.  DHS’s attempt to reduce collective 

bargaining to only a few personnel matters was not a true, meaningful collective bargaining 

system at all, and was enjoined.  Id. at 862-64.   

The lesson of NTEU v. Chertoff is clear:  Where a statute requires the executive branch 

to engage in “collective bargaining,” the executive branch cannot redefine “collective 

bargaining” to comport with its own views of public policy.  Indeed, that lesson applies with 

even more force here.  The statute at issue in NTEU v. Chertoff explicitly gave DHS the 

authority to develop its own system of labor relations, so long as employees could “bargain 
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collectively.”  Id. at 845.  Here, Congress has not granted the President permission to instruct 

agencies to refuse to bargain in the manner contemplated by the Statute.  

II. The Challenged Executive Order Provisions Conflict with the Act. 

 It is axiomatic that “an executive order cannot supersede a statute.”  Marks v. CIA, 590 

F.2d 997, 1003 (D.C. Cir. 1978).  President Trump has issued executive orders that flatly 

contravene Congress’s comprehensive scheme governing the federal civil service and federal 

labor-management relations.  Because these executive order provisions would impermissibly 

have the effect of overriding federal law, they must be enjoined.  See, e.g., Chamber of 

Commerce v. Reich, 74 F.3d 1322, 1324, 1332 (D.C. Cir. 1996) (asserting nonstatutory authority 

to review executive order conflicting with National Labor Relations Act).1   This Circuit has long 

held that when “an executive acts ultra vires, courts are normally available to reestablish the 

limits on his authority,” observing that “[r]arely, if ever, has Congress withdrawn courts’ 

jurisdiction to correct such lawless behavior.”  Dart v. United States, 848 F.2d 217, 224 (D.C. 

Cir. 1988).  

The challenged EO provisions are unlawful for three reasons, as shown below.  First, 

provisions in each of the orders conflict with federal statute.  Second, provisions in the three 

orders eliminate an agency’s discretion to bargain on substantively negotiable topics.  Because 

the agency’s discretion on these long negotiable topics is eliminated, no true “collective 

bargaining” can occur, which is contrary to Congress’s statutory labor-management scheme.  

Third, because the challenged provisions, read collectively, require the imposition of contractual 

provisions at odds with federal statute and otherwise remove an agency’s discretion to bargain 

                                                      
1  Accord Int'l Refugee Assistance Project v. Trump, 883 F.3d 233, 304, 308 (4th Cir. 2018) (en banc) (Gregory, J., 
concurring) (affirming injunctive relief against Presidential proclamation that contravened statute); Hawaii v. 
Trump, 878 F.3d 662, 685, 702 (9th Cir. 2017) (same). 
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with a union on critical subjects, the end result is a collective bargaining system bearing no 

resemblance to the one that Congress created in Chapter 71 of Title 5.   

A. Sections 3, 4(a)(i), 4(a)(ii), and 4(a)(v) of the Official Time EO Conflict with 5 
U.S.C. § 7131 and the Statute’s Collective Bargaining Scheme (Count One). 

 
Four subsections of the Official Time EO limit or prohibit official time in direct conflict 

with 5 U.S.C. § 7131.  Because these provisions patently conflict with federal statute, this Court 

should declare them unlawful and enjoin them. 

1. Section 4(a)(v) of the executive order states that employees “may not” use official 

time “to prepare or pursue grievances (including arbitration of grievances) brought against an 

agency under procedures negotiated pursuant to section 7121 of title 5, United States Code, 

except where such use is otherwise authorized by law or regulation.”  The section provides a 

limited exclusion to this general rule for an employee to prepare or to present a grievance on his 

or her own behalf.  In contrast, NTEU or those acting as NTEU employee representatives are 

prohibited from using official time for grievance handling.   

By restricting union access to official time, this provision flatly conflicts with Section 

7131 of Title 5, which expressly allows employee union representatives to use official time 

during the grievance-arbitration process, whenever authorized by contract between the 

employee’s exclusive representative and the employing agency.  See 5 U.S.C. § 7131(d) (agreed 

upon amounts of official time “shall be granted”); U.S. Dep’t of the Air Force Headquarters and 

Am. Fed’n of Gov’t Emps. Council 214, 49 F.L.R.A. 1111, 1119 (1994) (“[I]f a matter is 

encompassed within the definition of section 7131(d), it will constitute a mandatory subject of 

bargaining.”).  NTEU’s representatives routinely assist bargaining unit employees in grievance 

and arbitration proceedings and receive official time for doing so.  Facts ¶¶ 23, 26-27.  In 

response to Section 4(a)(v) of the executive order, the Department of Health & Human Services 
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(HHS) has submitted bargaining proposals terminating long held contractual provisions that 

allow official time for such critical representational work.  Facts ¶¶ 28-29, 31. 

2. Section 4(a)(i) provides that “[e]mployees may not engage in lobbying activities 

during paid time, except in their official capacities as an employee.”  Through Section 7131(d) of 

Title 5, however, Congress has allowed official time to be provided for any activity related to 

union representation or related to any matter covered by the Statute, apart from those activities 

prohibited by Section 7131(b).  Official time for petitioning Congress on issues related to federal 

employees or federal employment is thus allowable, and has long been negotiable, under the 

Statute.2   

Permitting federal employees official time to petition Congress is vital.  Congress enacts 

legislation on topics of great import to federal employees, such as salary, sick, and annual leave; 

health insurance; retirement benefits; and adverse action rights.  That is why NTEU’s collective 

bargaining agreement with Customs and Border Protection, for example, explicitly allows for 

official time to petition Congress regarding certain “activities (e.g., visiting, phoning and writing 

to elected representatives) on matters concerning Union employees’ conditions of employment.”  

Facts ¶ 34 (noting that this contractual provision has been in effect for over twenty years).  

Similarly, NTEU’s agreement with HHS allows union employee representatives official time to 

meet with members of Congress and their staff on matters related to conditions of employment.  

Facts ¶ 35.   In the wake of the executive orders, HHS has proposed to NTEU the elimination of 

                                                      
2  AFGE Local 12, and Dep’t of Labor, 61 F.L.R.A. 209, 216 (2005) (proposal to allow union representatives to use 
official time to lobby Congress on legislation affecting federal employees is negotiable); HHS, SSA, and AFGE, 
Local 3231, 11 F.L.R.A. 7, 8-9 (1983) (union representative may use official time to lobby Congress about pending 
legislation).  
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that provision.  Facts ¶ 36.   In sum, Section 4(a)(i) will upend contractual provisions like these 

or allow their termination.   

3. Section 4(a)(ii) of the order caps official time, even though Congress consciously 

omitted any such cap in Section 7131 of Title 5.  See BATF, 464 U.S. at 101-02.  Specifically, 

Section 4(a)(ii), subparagraph 1, in the Official Time EO states that “[e]xcept as provided in 

subparagraph (2) of this subsection, employees shall spend at least three-quarters of their paid 

time, measured each fiscal year, performing agency business or attending necessary training.”  

This fiscal year cap on official time plainly contradicts Congress’s official time regime, which, 

unlike the superseded executive orders that the Statute supplanted, contains no quantitative limits 

on the use of official time.  Consistent with the Statute, NTEU’s collective bargaining 

agreements generally allow for an individual union representative to spend more than 25% of his 

or her paid time in a fiscal year on official time, if necessary.  Facts ¶ 24.   Section 4(a)(ii) will 

require agencies to seek renegotiation or termination of these provisions, even though they are 

authorized by, and entirely consistent with, the Statute.   

Subparagraphs 2 and 3 of Section 4(a)(ii) exacerbate the conflict with the Statute.  

Subparagraph 2 provides that “[e]mployees who have spent one-quarter of their paid time in any 

fiscal year on non-agency business” may continue to use official time for the purposes outlined 

in 5 U.S.C. § 7131(a) and (c)—i.e., negotiating a collective bargaining agreement or 

participating in a proceeding before the Federal Labor Relations Authority.  But, under 

subparagraph 3 of the subsection, any official time spent in excess of 25% of one’s paid time in 

any fiscal year—including time spent negotiating a collective bargaining agreement or 

participating in a Federal Labor Relations Authority proceeding—“shall count toward the 

limitation set forth in subparagraph (1) of this subsection in subsequent fiscal years.”   
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In practical terms, this will mean that a union representative would reach his or her 

official time cap even sooner in the next fiscal year.  This, in turn, would preclude the union 

representative from using official time for otherwise permissible union functions that do not 

relate to collective bargaining or Federal Labor Relations Authority proceedings (i.e., official 

time that can currently be negotiated under Section 7131(d) of Title 5).  Such arbitrary 

constraints on the use of official time are directly contrary to Congress’s intent:  Section 7131(d) 

declares that official time amounts negotiated by unions and agencies “shall be granted.”   

4. Section 3 of the Official Time EO imposes another type of cap on official time by 

instructing agencies not to agree to official time in excess of one hour per bargaining unit 

employee per year.  This one-hour rate cap violates Section 7131(d) for the same reasons as the 

25% cap described above.  In contrast to earlier limitations on official time, Congress chose to 

establish no such overall cap; it, instead, intended for the parties to negotiate the appropriate 

amounts of official time.  See BATF, 464 U.S. at 101-02. 

Section 3 does not allow for any real bargaining on amounts of official time under 

Section 7131(d) because the President directs agencies that anything more than the one-hour rate 

“should . . . ordinarily not be considered reasonable, necessary or in the public interest.”  

Agencies are further told to devote “the time and resources necessary” to achieve the President’s 

goal of a cap on official time that Congress plainly chose not to impose.   

There is no question that agencies will be taken to the woodshed if they do not follow the 

President’s order.  Section 3(b)(i) of the order states that if an agency agrees to anything more 

than this one-hour rate, the agency head (not a designee) must report to the President within 15 

days and justify his or her deviation from this order.  Agencies thus understand the President’s 

direction and his objective.   
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In sum, the President, through Sections 3, 4(a)(i), 4(a)(ii), and 4(a)(v) of the Official 

Time EO, has exceeded the scope of his authority by intruding into the area of official time and 

disrupting the scheme that Congress has put into place through Section 7131 of Title 5.  See 

NTEU v. Chertoff, 452 F.3d at 860-61 (upholding injunction against executive branch proposal 

to limit which personnel matters are subject to collective bargaining).  The provisions discussed 

above will allow the President to subvert the statutory scheme by declaring that regressive 

bargaining positions must be pursued by agency officials despite their inconsistency with the text 

and purpose of Section 7131(d).  Indeed, like HHS, the Social Security Administration (SSA) 

has already given notice to NTEU that it intends to revise several articles to the parties collective 

bargaining agreement that implicate official time.  Facts ¶ 14. 3    

B. Section 4(a)(iii) of the Official Time EO, Concerning Agency  
Facilities and Office Space, Conflicts with Chapter 71 of Title 5 (Count Two). 
 

Through Section 4(a)(iii) of the Official Time EO, the President removes matters long 

held to be negotiable completely off of the bargaining table.  That section says that no employee 

union representative may use free or discounted government property if such resources are not 

generally available for other non-agency business.   

“The providing of office space for a union that represents the agency’s employees is a 

negotiable condition of employment over which ‘substance’ bargaining as well as ‘impact and 

implementation’ bargaining is required prior to effecting a change.”  United States Penitentiary 

Leavenworth, Kan. and Am. Fed’n of Gov’t Emps., Local 919, 55 F.L.R.A. 704, 752 (1999).  

Thus, it is well established law that unions and agencies must bargain over access to agency 

                                                      
3  Section 4(a)’s requirements, pursuant to Section 4(c)(i), “shall become effective 45 days from the date of [the May 
25, 2018] order.”  Section 8(b), moreover, provides that “[o]n the earliest date permitted by law . . . any agency that 
is party to a collective bargaining agreement that has at least one provision that is inconsistent with an part of this 
order shall give any contractually required notice of its intent to alter the terms of such agreement and either reopen 
negotiations and negotiate to obtain provisions consistent with this order, or subsequently terminate such provision 
and implement the requirements of this order, as applicable under law” (emphasis added).   
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property and other resources for union purposes, without charge.  See NTEU and IRS, Denver 

Dist., 24 F.L.R.A. 249, 252 (1986) (“The Authority has previously recognized the negotiability 

of proposals concerning a union's use of agency facilities for the conduct of official union 

business.”).   

The underpinning of a union’s ability to bargain for agency space and resources, without 

charge, is consonant with the public policy underlying the Statute:  that collective bargaining 

safeguards the public interest and therefore should be aided.  See Nat’l Fed’n of Fed. Emps. and 

Gen. Servs. Admin., 24 F.L.R.A. 430, 432-33 (1986) (explaining that, in light of Statute’s 

purpose, it “must reject the Agency’s assertion that a labor organization operating as an 

exclusive representative of employees in an appropriate unit and performing labor-management 

relations activities under the Statute is no different than any other private organization and its 

activities”).  And, where a union has access to government space and resources at sites where its 

employees work, it can more easily reach and provide services to those individuals, effectuating 

the aim of the Statute. 

The President lacks the authority to constrict the collective bargaining scheme that 

Congress crafted by disallowing, completely, bargaining over critical union tools that improve 

unions’ ability to serve their employees—i.e., the use of agency space and basic resources at no 

charge—that, to this point, have been substantively negotiable.  See NTEU v. Chertoff, 452 F.3d 

at 860-64.  Further, the executive order’s barring of the use of such resources if it is “not 

generally available for non-agency business” ignores that federal sector unions are not like any 

other non-agency group.  Congress granted federal labor organizations special status and broad 

responsibilities to represent all employees in their bargaining units, not just dues-paying 

members.  5 U.S.C. § 7114(a).  A union’s use of such government resources, moreover, is not 
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truly “free or discounted,” even if the union does not make a specific earmarked payment for 

them.  A union may well give ground in other areas during contract negotiations to secure a 

union office or other agency resources that would benefit employees by improving the union’s 

ability to reach and provide services to them.   

In short, by directing agencies to reject well established precedent concluding that 

matters such as office space and agencies facilities are negotiable, the President undermines the 

statutory collective bargaining regime.  His direction, moreover, is already being effectuated by 

agencies.  HHS, for example, has proposed—for the first time in its bargaining history with 

NTEU—to charge NTEU for its use of agency office space.  Facts ¶ 20.   It also seeks to limit, 

again for the first time in its dealings with NTEU, the union’s access to training rooms to only 

those that are available to “other groups.”  Facts ¶ 21. The Office of the Comptroller of the 

Currency (OCC) also proposes—for the first time—to eliminate all NTEU office space. Facts ¶ 

72.  In addition, SSA has notified NTEU of its intention to revise an article of their collective 

bargaining agreement titled “Facilities and Services,” which addresses agency office space for 

union use.  Facts ¶ 14.  See Joe Davidson, Social Security, HUD Act on Trump’s Orders in 

Move to Emasculate Unions, Washington Post, June 15, 2018, 

https://www.washingtonpost.com/news/powerpost/ wp/2018/06/15/social-security-hud-act-on-

trumps-orders-in-move-to-emasculate-unions/?utm_term=.02225ab02250 (discussing agencies’ 

actions related to union office space in the wake of the executive order).   

C. Section 4(a) of the Removal Procedures EO Conflicts with Chapter 71 of 
Title 5 (Count Three). 

 
Section 4(a) of the Removal Procedures EO takes performance ratings and incentive pay 

out of the negotiated grievance process.  It provides, in relevant part, “to the extent consistent 

with law, no agency shall:  (a) subject to grievance procedures or binding arbitration disputes 
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concerning:  (i) the assignment of ratings of record; or  (ii) the award of any form of incentive 

pay, including cash awards; quality step increases; or recruitment, retention, or relocation 

payments.”   

Consistent with the order’s mandate, in their recent submissions to NTEU, HHS and 

OCC have proposed the exclusion of performance ratings and awards from the negotiated 

grievance procedure.  Facts ¶¶ 40-41, 73.  SSA has also already notified NTEU that it intends “to 

revise” the parties’ collective bargaining agreement article covering grievance procedures to 

“implement” the President’s executive orders.  Facts ¶ 14.   

In other words, agencies have received their marching orders and are proceeding 

accordingly.  That is to say, per the President’s orders, they are to adopt an outcome-

determinative approach and pursue whatever steps are needed to take performance ratings and 

incentive pay off the table—and out of the negotiated grievance procedure. 

1.   But Chapter 71’s collective bargaining regime does not allow for the President to 

preclude bargaining altogether, as he wishes, by removing an agency’s discretion to negotiate on 

two topics that are unquestionably negotiable.  Congress, in the Statute, simply did not give the 

President such overriding authority.  To reiterate a governing principle underscored by NTEU v. 

Chertoff, Congress embraced a meaningful collective bargaining system that requires both 

parties to the collective bargaining relationship to adhere to their “mutual obligation” to engage 

in real bargaining regarding negotiable conditions of employment.  See 452 F.3d at 860-64.  

Congress plainly intended for agencies and unions to have the bargaining discretion to include 

challenges to employee ratings and incentive pay in their negotiated grievance procedures.  See 5 

U.S.C. § 7121(a)(2) (allowing negotiating parties to shape negotiated grievance procedure within 

bounds provided by Congress).  Such challenges fall within 5 U.S.C. § 7103(a)(9)’s broad 
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definition of “grievance,” and they are not among the five matters that Congress has expressly 

excluded from the negotiated grievance procedure in 5 U.S.C. § 7121(c).  

2.  It is important to appreciate the significance, to employees and their collective 

bargaining representative, of being able to grieve such matters as incentive pay and performance 

ratings.  Employees receiving an unacceptable rating are subject to adverse personnel actions up 

to and including removal.  See Facts ¶ 49.  Ratings of record determine employee entitlement to 

awards. Facts ¶48. And federal regulations governing reductions in force take performance 

ratings into account in prescribing how agencies would determine which employees are retained 

and which employees would be released.  5 C.F.R. Part 351.  Additionally, NTEU has 

successfully challenged the ratings systems at the Securities Exchange Commission and Federal 

Deposit Insurance Corporations through the negotiated grievance procedure.  Facts ¶ 51.  In both 

instances, an arbitrator concluded that the agency’s system appeared to assign performance 

ratings in violation of laws prohibiting discrimination. Facts ¶ 51. 

In sum, Section 4(a) plainly conflicts with Congress’s collective bargaining scheme—as 

part of which, Congress has declared, and has otherwise left to negotiating parties to determine, 

the categories of matters that will not be subject to the negotiated grievance procedure contained 

in a collective bargaining agreement.   

D. Section 4(c) of the Removal Procedures EO Conflicts with 5 U.S.C. § 
4302(c)(6) (Count Four). 

 
Section 4(c) of the Removal Procedures EO provides that “no agency shall . . . generally 

afford an employee more than a 30-day period to demonstrate acceptable performance under 

section 4302(c)(6) of title 5, United States Code, except when the agency determines in its sole 

and exclusive discretion that a longer period is necessary to provide sufficient time to evaluate an 

employee’s performance.”  This provision plainly conflicts with Section 4302(c)(6) of Title 5, 
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which contains no temporal limitation on PIPs, and does not vest agencies with, in the words of 

Section 4(c) of the order, “sole and exclusive discretion” to determine their lengths.  Instead, 

Section 4302(c)(6) requires that an employee receive “an opportunity to demonstrate acceptable 

performance” prior to an agency action based upon unsuccessful performance.  Implementing 

regulations issued by the Office of Personnel Management require this opportunity to be a 

“reasonable” one.  5 C.F.R. § 432.104.   

This provision would severely disrupt contractual PIP schemes.  NTEU’s agreements 

generally provide a minimum length for PIPs that is greater than 30 days.  Facts ¶ 59.  NTEU has 

bargained for these provisions because many employees require more than 30 days to show an 

improvement in their performance, given the nature of their positions.  Facts ¶ 60.  NTEU’s 

contract with the Internal Revenue Service, for example, provides that “[p]rior to issuing a notice 

of proposed action based on unacceptable performance, the Employer will issue a letter to the 

employee which contains . . . a statement that the employee has a reasonable period of time 

(specified in days) but never less than sixty (60) days in which to bring performance up to an 

acceptable level.”  Facts ¶ 61.  Similarly, NTEU’s contract with Customs and Border Protection 

provides that, prior to removing an employee for unacceptable performance, “[t]he employee 

will be provided a reasonable period of time, at least sixty (60) days, to improve his/her 

performance to the Successful level.”  Facts ¶ 62.  Section 4(c) of the order imperils provisions 

like these.   

OCC has submitted a proposal to reduce PIPs to the order’s required 30-day limit.  Facts 

¶ 74.  HHS has proposed eliminating the parties’ contractual article governing PIPs in its 

entirety.  Facts ¶ 64.  In addition, SSA has notified NTEU that it intends to revise the contractual 
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article regarding employee performance as part of its implementation of the executive orders. 

Facts ¶ 14.  

In sum, Section 4(c) conflicts with Section 4302(c)(6) of Title 5, and, if not enjoined, 

would serve to override Congress and usurp Congress’s role in designing the Act. 

E. Sections 2(b), 2(c), and 3 of the Removal Procedures EO Conflict with 
Congress’s Removal Scheme (Count 5). 

 
Congress established a detailed statutory scheme for resolving serious personnel actions 

taken against employees.  The Removal Procedures EO changes this legislative scheme in two 

fundamental ways.  First, Sections 2(b) and 2(c) override the method of assessing agency 

discipline that the MSPB prescribed in Douglas.  Section 2(b) provides, in relevant part, that 

[s]upervisors and deciding officials should not be required to use progressive discipline.”  

Section 2(c) states, in pertinent part, that “agencies are not prohibited from removing an 

employee simply because they did not remove a different employee for comparable conduct.”  

Second, Section 3 directs agencies to exclude challenges to removals from their negotiated 

grievance procedures.   

1. The Curtailment of the Douglas Factors.   

The Removal Procedures EO, Section 2(b), states that supervisors “should not be required 

to use progressive discipline.”  And, at Section 2(c), the order further provides that agencies need 

not factor into their removal decisions the penalties to which the agency has subjected other 

employees for comparable conduct.  These sections fly in the face of Congress’s careful crafting 

of Chapter 75 of Title 5, which governs employee removals for cause.  In particular, they conflict 

with long-standing MSPB precedent establishing that progressive discipline and consistency of 

penalty must be considered, if relevant, when evaluating a proposed removal under Section 7513 

of Title 5.   
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Congress, as part of the Act’s comprehensive scheme, entrusted the MSPB with 

responsibility for adjudicating adverse action appeals.  5 U.S.C. §§ 1204, 7513(d), 7701.  For 

almost forty years the MSPB has used its expertise to issue thousands of decisions on whether 

agency actions against employees are appropriate under the Act and should be sustained. The 

Supreme Court has recognized the “primacy of the MSPB for administrative resolution of 

disputes over adverse personnel action.”  United States v. Fausto, 484 U.S. 439, 449 (1988).  See 

Hagmeyer v. Dep’t of Treasury, 852 F.2d 531, 638 (Fed. Cir. 1988) (MSPB is the “’vigorous 

protector’ of the merit system”); S. Rep. No. 95-969 at 6, reprinted in 1978 U.S.C.C.A.N. 2723,  

2728 (“The Merit Systems Protection Board will assume principal responsibility for 

safeguarding merit principles and employee rights.”).  Critically, Congress intended that “the 

Merit Systems Protection Board will be independent of the direction and control of the 

President.”  S. Rep. No. 95-969 at 28, reprinted in 1978 U.S.C.C.A.N. at 2750. 

As part of its essential role, the MSPB ruled in its landmark Douglas opinion that 

agencies should consider factors such as whether progressive discipline is appropriate.  See 

Douglas, 5 M.S.P.R. at 305-06.  The MSPB further ruled that agencies should consider the 

consistency of any penalty with those imposed upon other employees for the same or similar 

offenses.  See Douglas, 5 M.S.P.R. at 305.   

The Supreme Court has described the critical role that Douglas plays in the statutory 

adverse action scheme: 

When an employing agency’s disciplinary action is challenged before the Board, the 
agency bears the burden of proving its charge by a preponderance of the evidence. § 
7701(c)(1)(B).  Under the Board’s settled procedures, this requires proving not only that 
the misconduct actually occurred, but also that the penalty assessed was reasonable in 
relation to it.  Douglas v. Veterans Admin., 5 MSPB 313, 333-334, 5 M.S.P.R. 280 
(1981). 
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United States Postal Serv. v. Gregory, 534 U.S. 1, 5 (2001).  The Douglas factors, moreover, 

have been cited and applied in thousands of judicial and MSPB decisions for more than 35 years.  

See, e.g., Hedrick v. U.S. Dep’t of Justice, 2018 MSPB LEXIS 1917 (M.S.P.B. May 29, 2018); 

Holst v. Veterans Admin., 298 F. App’x 974 (Fed. Cir. 2008).    

Sections 2(b) and 2(c) of the Removal Procedures EO undercuts several Douglas factors 

recognizing progressive discipline and consistency of penalty concepts, even though, as the 

Federal Circuit has explained, Douglas “requires the agency to consider those factors in 

determining the appropriate penalty.”  Zingg v. Dep’t of Treas., IRS, 388 F.3d 839, 844 (Fed. 

Cir. 2004).  Douglas factor 1 provides that the agency should consider whether the offense “was 

frequently repeated.”  Douglas, 5 M.S.P.R. at 305.  Douglas factor 3 explains that the employee’s 

“past disciplinary record” should be taken into account.  Id.  Douglas factors 6 and 7 recognize 

the appropriateness of considering the consistency of the penalty with those imposed for the 

same or similar offenses, as well as with any applicable agency table of penalties.  Id.  Douglas 

factor 10 recognizes that an employee’s potential for rehabilitation can be considered.  Id.  

Douglas factor 12 allows consideration of alternative sanctions that would deter future 

misconduct.  Id. at 306.  Each of these Douglas factors, which, if relevant, must be considered by 

an agency proposing removal, is undercut by the executive order.  

In sum, Congress tasked the MSPB with responsibility for adjudicating adverse action 

appeals.  5 U.S.C. §§ 1204, 7513(d), 7701.  In keeping with that authority, the MSPB devised the 

Douglas factors, which have been an integral component of the adverse action system since 

1981.  Sections 2(b) and 2(c)’s instruction that, when imposing discipline, agency officials need 

never consider principles embodied in the Douglas factors impermissibly infringes on the 
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statutory authority of the MSPB.  These sections erode bedrock principles of fair treatment 

designed by the MSPB in the role that Congress meant it to play.    

2. The Exclusion of Removals from Negotiated Grievance Procedures. 

    Section 3 of the Removal Procedures EO directs agencies to exclude removals from 

negotiated grievance procedures.  Section 3 provides that “agency heads shall endeavor to 

exclude” removals from negotiated grievance procedures, and “[e]ach agency shall commit the 

time and resources necessary to achieve this goal[.]”  This section, as discussed below, conflicts 

with Congress’s statutory collective bargaining scheme by foreclosing bargaining on this 

substantively negotiable topic. 

As a preliminary matter, this language is not a suggestion; it is an order.  Cf.  Fed. Postal 

Retiree Coal. v. Devine, 751 F.2d 1424, 1430-31 (D.C. Cir. 1985) (OPM guidelines were not 

enjoined because they were only “advice” and agencies retained full authority to comply with the 

Act’s strictures).  Here, the direction comes directly from the President.  In Section 3(a), the 

President tells agencies that they “shall” devote all “time and resources necessary” to excluding 

removals from their negotiated grievances procedures.  In Section 3(b), agency heads are advised 

that, if they fail to do so, they “shall provide an explanation to the President.”    

As to the substance of Section 3, the President’s edict is incompatible with the broad 

scope of the grievance procedure that Congress envisioned, and Congress’s decision to leave it to 

each agency and union to negotiate, in good faith, the precise parameters of their negotiated 

grievance procedure.  As noted above, the Statute allows an employee or his or her union to 

raise, for example, “any complaint . . . concerning any matter relating to the employment of the 

employee.”  5 U.S.C. § 7103(a)(9).  While the negotiating parties—as part of the give and take of 

bargaining—can agree to exclude other matters from the negotiated grievance procedures (5 
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U.S.C. § 7121(a)(2)), it is inconsistent with the statutory scheme for the President to completely 

foreclose an agency from engaging in any meaningful negotiations on this topic.  For “collective 

bargaining” under Chapter 71 of Title 5 to occur, bargaining discretion is required.  See NTEU v. 

Chertoff, 452 F.3d at 860-64.   

The Statute, moreover, explicitly contemplates that unions and agencies will have the 

opportunity to negotiate grievance procedures that allow for challenges to removals.  See 5 

U.S.C. § 7121(e) (noting that an employee may challenge a removal through an MSPB 

proceeding or through a negotiated grievance procedure, but not pursue both avenues).  

Representing an employee facing a removal is one of the most important functions that a union 

can perform.  Facts ¶ 46.  Accordingly, Congress would not have enshrined an employee’s 

election of remedies in section 7121(e) in anticipation of agencies insisting, without compromise, 

that there could be no election to make.  Yet, consistent with the executive order, HHS has 

proposed to NTEU that challenges to removals be excluded from their collective bargaining 

agreement.  Facts ¶¶ 41-42.  Should this occur at HHS or any other agency, an employee’s 

options for appealing a removal would be cut in half.  That employee would be left with the 

option of appealing to the MSPB.   

In sum, a Presidential declaration that an agency head shall not agree to allow removals 

to be challenged through the negotiated grievance procedure—on pain of having to explain 

himself or herself to the President—is flatly inconsistent with Congress’s statutory scheme.  The 

President lacks the authority to foreclose bargaining over the inclusion of removals in the 

negotiated grievance procedure. 
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F. Section 6 of the Collective Bargaining EO  
Conflicts with 5 U.S.C. § 7106(b)(1) (Count 6). 
 

Section 6 of this order bars agencies from negotiating over the substance of  “permissive” 

subjects set forth in 5 U.S.C. § 7106(b)(1).  It provides that “[t]he heads of agencies . . . may not 

negotiate over the substance of the subjects set forth in section 7106(b)(1) of title 5” (emphasis 

added).  In direct contrast, Section 7106(b)(1) of Title 5 states that, at the election of the agency, 

the agency and unions may negotiate the numbers, types, and grades of employees assigned to 

any subdivision, their work projects, their tours of duty, and the technology, methods, and means 

of performing work.  Section 6 thus impermissibly conflicts with the plain language of section 

7106(b)(1) and the collective bargaining scheme created by Congress.  It would deprive NTEU 

of the chance to ever request bargaining over the substance of any of the statutory “permissive” 

subjects, even when an agency would otherwise be willing to do so.   

In NTEU v. Chertoff, the D.C. Circuit struck down an attempt by DHS to eliminate 

permissive areas of bargaining because it was inconsistent with the collective bargaining scheme 

established in Chapter 71.  See 452 F.3d at 860-64.  As Judge Edwards explained, by making 

Section 7106(b)(1)’s “permissive” subjects completely “off limits,” the agency regulation in that 

case would have operated to “shrink[] the scope of bargaining well below what Chapter 71 

provides.”  Id. at 862.  It would do so in a way that, more generally, was a “flagrant departure 

from the norms of ‘collective bargaining.’”  Id.  Here, as well, in dictating to employer-agencies 

that they are completely barred from ever bargaining over “permissive” subjects, the President 

seeks to establish a one-sided “bargaining” regime that plainly contravenes what Congress 

intended in the Statute.   
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G. The Challenged Provisions, Cumulatively, Violate  
Congress’s Collective Bargaining Scheme (Count Seven).  

 
As demonstrated above, the executive order provisions challenged in this lawsuit run 

afoul of Congress’s comprehensive federal civil service regime.  Not only are these provisions 

unlawful individually, requiring their being enjoined, but, taken together, they are an ultra vires 

effort to completely change the detailed civil service system that Congress established.  Indeed, 

the challenged provisions are aimed at ending collective bargaining as we know it.  They cannot 

be reconciled with Congress’s aims when it passed the Act.   

1. The Supreme Court and this Circuit have taken care to ensure that where 

Congress adopts an extremely well considered and detailed statutory scheme that targets only 

certain conduct in the regulated field for prohibition, and leaves other conduct unregulated by the 

statutory scheme, neither States nor the President can try to improve on the statute by introducing 

new regulations or prohibitions into the area deliberately left unregulated.  See Int’l Ass’n of 

Machinists & Aero. Workers v. Wis. Emp’t Relations Comm’n, 427 U.S. 132, 144 (1976); 

Chamber of Commerce v. Reich, 74 F.3d 1322, 1334, 1337 (D.C. Cir. 1996).   

Here, Congress has crafted a comprehensive collective bargaining scheme that identifies 

areas where bargaining is required (5 U.S.C. §§ 7103(a)(12), (14), 7106(a), 7117(a)(1)) and areas 

where bargaining, though not required, is permitted (5 U.S.C. § 7106(b)(1)).  President Trump, 

through the challenged executive order provisions, is impermissibly stepping into both areas of 

bargaining.  Those provisions substitute the President’s views for Congress’s by taking both 

mandatory and permissive subjects of bargaining off the table, as discussed above.   

Though the President is certainly able to direct the actions of agencies with which NTEU 

bargains, he cannot act contrary to the statutory collective bargaining scheme or the general 

principles of collective bargaining embodied in that scheme.  “A core element of collective 
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bargaining is a requirement that labor and management bargain in good faith over conditions of 

employment for purposes of reaching an agreement.”  NTEU v. Chertoff, 452 F.3d at 861.   

This Circuit has observed that, to engage in good faith bargaining, “parties must ‘enter 

into discussions with an open mind and a sincere intention to reach an agreement consistent with 

the respective rights of the parties.’”  USW v. NLRB, 983 F.2d 240, 245 (D.C. Cir. 1993).  In 

other words, “‘[g]ood faith’ means more than merely going through the motions of negotiating; it 

is inconsistent with a predetermined resolve not to budge from an initial position.”  NLRB v. 

Truitt Mfg. Co., 351 U.S. 149, 154 (1956) (Frankfurter, Clark, and Harlan, JJ., concurring in part 

and dissenting in part).  Thus, an agency bargaining with a labor organization cannot engage in 

bad faith by prejudging negotiable issues, thereby precluding any real negotiating from taking 

place.  See, e.g., Am. Fed’n of Gov’t Emps., Council of Prisons, Locals 33, 1007, and 3957 U.S. 

Dep’t of Justice, Fed. Bureau of Prisons, 64 F.L.R.A. 288, 290 (2009) (parties must have a 

“sincere resolve” to reach agreement).  As Judge Edward explained in NTEU v. Chertoff, true 

collective bargaining only occurs when “each side's evolving bargaining positions will reflect a 

series of trade-offs that move the parties toward a mutually satisfactory end point.”  452 F.3d at 

860.  That evolution cannot occur if the EO’s establish absolute endpoints of bargaining on a 

wide range of issues.   

Yet the challenged provisions of the executive orders, as discussed above, are 

prejudgment pure and simple.  They simply codify the President’s prejudgments by eliminating 

ordinary bargaining discretion in several critical areas that are subject to negotiation under 

Chapter 71 of Title 5.  The result will be that agencies will enter bargaining without the “open 

mind” (USW, 983 F.2d at 245) that is every bit as much a component of the term of art 
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“collective bargaining” as the components of collective bargaining that were at issue in NTEU v. 

Chertoff.   

That result is at odds with collective bargaining generally and the statutory scheme that 

Congress created.  Indeed, it is not collective bargaining at all.  NTEU negotiators will be across 

the table from agency officials with no authority to veer from the President’s directions.  There 

will be no given-and-take or compromise.  NTEU will be left with only two choices:  accede to 

the regressive agency demands dictated by the President or advance disputes to impasse through 

5 U.S.C. § 7119’s procedures. 

Where the executive branch purports to substantially reduce the number of bargainable 

items, the resulting system will fall “far short of the meaning of collective bargaining under 

Chapter 71” because it will not allow “bargaining in good faith over conditions of employment 

for the purposes of reaching an agreement.”  NTEU v. Chertoff, 452 F.3d at 861-62.  Thus, 

where the executive “effectively strips the term ‘collective bargaining of any real meaning in 

limiting the scope of bargaining,” nullification of the executive action is required.  See id. at 862. 

2. The executive orders’ unlawful bargaining constraints would turn federal labor 

relations upside down.  Instead of being what Congress intended—a scheme where the position 

of the collective bargaining representative was strengthened—there will be a “collective 

bargaining” system where the collective bargaining representative is marginalized.  The assault 

mounted by the Official Time EO would greatly disrupt everyday representation of employees.  

This order, for instance, completely denies union representatives official time when engaged in a 

fundamental responsibility:  grievance processing.  Similarly, the Official Time EO, in the face 

of decades of practice, seeks to deny unions the ability even to bargain for the use of offices 

without cost to employees and representatives.  The aim, of course, in a way that Congress never 
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envisioned, is to make it harder for labor organizations to tend to employees that, by statute, they 

are obligated to represent. 

The Collective Bargaining EO is also hostile to collective bargaining.  It would 

extinguish the traditional role that agencies have played in collective bargaining and instead 

usher in a system where labor relations matters are centralized in the control of the 

President.  Thus, the executive order absolutely prohibits agencies from ever bargaining over 

“permissive” topics as defined by 5 U.S.C. § 7106(b).  As shown above at pages 14-29, the 

President purports to have the authority to pull things off the table in the name of government 

efficiency.  If the President is allowed to have his way, federal employees will be left with what 

is at best a rigged system that leaves both employer-agencies and labor organizations as 

marginalized participants in an overhauled “bargaining” system that is devoid of content.  

Congress could not have contemplated that, despite the comprehensive collective bargaining 

regime that it created, the President would nonetheless have the authority to make himself the 

unchecked arbiter of federal sector labor relations. 

Finally, a reading of the Removal Procedures EO reveals an anti-union and anti-

employee animus that is completely embedded in the preceding Orders.  This executive order 

tells agencies, in no uncertain terms, that they must expend available resources and do everything 

possible to exclude an employee’s removal from the scope of the negotiated grievance 

procedure.  The order directs this, notwithstanding that appeals via this procedure were intended 

by Congress to be a critical pathway for employees to gain consideration of their appeals.  The 

order frees agency officials from having to consider concepts embodied in Douglas that the 

MSPB and the courts have determined be considered for nearly 40 years.  
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In short, injuries to employees and their elected workplace representatives flow from 

each of the challenged executive order provisions.  The executive orders would whittle the scope 

of bargaining so drastically as to render it meaningless.  Because this “reformed” civil service 

regime unilaterally established by the President is contrary to the Act, the challenged provisions 

cannot stand.   
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CONCLUSION 

For the foregoing reasons, Plaintiff NTEU respectfully requests that this Court grant its 

motion for summary judgment and order the relief described in its proposed order. 
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